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Judgements of the Inter-American Court of Human Rights
concerning indigenous and tribal land rights in Suriname: new
approaches to stimulating full compliance

Jeanice L. Koorndijk

ABSTRACT ARTICLE HISTORY

Many indigenous communities in Suriname have been displaced from Received 6 October 2018

their traditional lands because the State does not recognise their Accepted 20 May 2019

collective property rights. Despite this, Suriname has not complied

with multiple judgements of the Inter-American Court of Human - "=/ - " '
. . . . . . ompliance; Inter-American
Rights that attempt to remedy the situation. The aim of this paper is Court of Human Rights;

to identify how the Inter-American System of Human Rights can indigenous land rights;

stimulate full compliance with judgements of the Inter-American collective property rights;

Court of Human Rights concerning indigenous land rights in transnational legal theory;

Suriname. The paper draws on a variety of sources in order to assess Suriname

the current compliance efforts of the system. Based on this

assessment, the paper suggests how to improve conventional

mechanisms of compliance in order to stimulate full implementation

of the judgements. The paper finds that the monitoring process of

the Court, thematic reports, and country visits can be used more

effectively in order to stimulate compliance. Drawing from

transnational legal theory, the paper also suggest that the system

should interact with international organisations and actors beyond

the executive organs of the State in order to stimulate full compliance

with the judgements of the Court. These findings can be used to

increase the effective protection of indigenous land rights in Suriname.
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CJPA Committee on Juridical and Political Affairs
CLCA Comprehensive Land Claims Agreement
EHRS European Human Rights System

EU European Union

IACHR Inter-American Commission on Human Rights

IACtHR  Inter-American Court of Human Rights

IASHR Inter-American System of Human Rights

OAS GA  General Assembly of the Organization of American States
PC OAS  Permanent Council of the Organization of American States

1. Introduction

Surinamese rainforests, savannahs, and coastal forests are filled with oils, gas, minerals,
and other natural resources. Indigenous and tribal communities have traditionally
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inhabited these forests." The communities largely depend on the local environment for
their food and other basic necessities.” The lands are also of cultural and spiritual impor-
tance. For example, deceased community members are buried according to specific rituals
connected to the land.> At the same time, the State allows non-indigenous third parties
such as international and local companies and organisations to use these lands for com-
mercial resource extraction, nature preservation programmes, and other development
projects. These projects often lead to the forced displacement of indigenous peoples and
to other human rights violations.* Despite these violations, several domestic stakeholders
argue that indigenous rights should be subordinated to the need for economic develop-
ment.” This prioritisation of commercial interests over indigenous interests threatens indi-
genous land rights throughout the Americas and the rest of the world.®

The Inter-American Court of Human Rights (IACfHR) has issued judgments in order to
remedy the violations.” However, most of these judgements have not fully been complied
with.* As a consequence, the communities do not in practice enjoy all of their human
rights protections, including their right to an effective remedy. As of today, the Court has
dealt with three cases involving indigenous communities in Suriname since 2005.” None of
these judgements have been fully complied with. Non-compliance is illustrated by the fact
that subsequent judgements concerning indigenous land rights in Suriname have ordered
the State to take the same measures that the Court had ordered in previous decisions.

The Inter-American Court of Human Rights, the Inter-American Commission on
Human Rights (IACHR), the Permanent Council of the Organisation of American States
(PC OAS), and the General Assembly of the Organisation of American States (OAS GA)
are all involved in the process of stimulating compliance with the judgements of the
Court. These organs are referred to in this paper as the Inter-American System of
Human Rights (IASHR).' After the Court determines the existence of violations of
human rights, the political organs assist in monitoring and enforcing the implementation
of the decisions of the Court.'! However, high rates of non-compliance with decisions of
the Court indicate that the judicial and political mechanisms are not currently effective
enough,'? prompting what has been referred to as the implementation crisis of the Inter-
American Court of Human Rights."? Closing this compliance gap increases the effective
protection of human rights. The goal of this paper is to investigate how to enhance the quan-
tity and the quality of the level of compliance with the decisions of the Inter-American Court
of Human Rights regarding the land rights of indigenous peoples in Suriname. Thus, the
research question can be phrased as follows: how can the Inter-American System of
Human Rights stimulate full state compliance with the judgments of the Inter-American
Court of Human Rights concerning indigenous and tribal land rights in Suriname? The
paper finds that conventional compliance mechanisms can be improved in various ways
in order to address the particular obstacles to compliance in Suriname. Based on transna-
tional legal theory, the paper also suggest that the system should interact with international
organisations and actors beyond the executive organs of the State in order to stimulate full
implementation of the decisions of the Court.'* In this way, the paper contributes specifi-
cally to the literature on transnational legal theory by suggesting ways in which the IASHR
can use the transnational legal process in order to stimulate compliance with judgements of
the Court in relation to indigenous rights in Suriname.

The existing literature on compliance with the judgments of the Inter-American Court
of Human Rights is largely theoretical and draws on the transnational legal process theory
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of international law."” These studies have not distinguished the question of compliance in
accordance with the types of rights involved nor conducted country-specific analyses.
However, the question of compliance could vary depending on these factors. Suriname
provides the nexus for the study of indigenous rights and country specific analysis
because of the multiple rulings issued by the Court in relation to indigenous rights in Sur-
iname and the lack of compliance with those judgements. This paper considers the par-
ticular challenges to implementing judgements of the Inter-American Court concerning
indigenous rights in Suriname. By adopting this approach, the paper also contributes to
the literature by testing the validity and the relevance of the general theories on compli-
ance to the contexts of judgements of the IACtHR and indigenous land rights in Suriname.
Moreover, the focus on Suriname is necessary because the State has not been given a sig-
nificant amount of international scholarly attention concerning the topic of this paper.
However, two out of the three Surinamese cases, namely the Moiwana and the Saramaka
judgements, remain landmark rulings which significantly contributed to the judicial pro-
tection of indigenous rights under international human rights law.'® The contribution of
the Saramaka case is especially noteworthy because it has formed the basis for later judge-
ments of the Inter-American Court, as well as decisions of the African Commission on
Human and Peoples’ Rights."”

The object of this paper is to determine how the IASHR can stimulate improved quan-
titative and qualitative compliance with the judgements of the Court. As such, the research
question assumes that the Inter-American System of Human Rights can, in fact, stimulate
compliance with judgements of the Inter-American Court of Human Rights. Academics
have found that the Inter-American System can indeed influence state compliance with
judgements of the Court.'® This paper determines how the system can achieve compliance
in Suriname. Another methodological decision underpinning the research question con-
cerns the scope of the research. This paper chose not to include the recommendations
of the Commission in the scope of its analysis. The non-binding character of the rec-
ommendations of the Commission set them aside from the decisions of the Court
which are clearly binding under article 68 of the American Convention on Human
Rights. This factor is relevant in analysing compliance with human rights in the
IASHR." In addition, a section of the paper relies on an interview with the Presidential
Commissioner of the Bureau of Land Rights which has been conducted by researchers
from Tilburg University in 2016.*° The paper uses the interview in order to identify a
number of domestic obstacles to compliance. The methodology of this interview can be
found in the original research article.”’ The final methodological point relates to the
fact that several media outlets in Suriname suffer from limited self-censorship in response
to pressure from the Surinamese government and its affiliated entities.** For this reason,
this paper reviews reports from trustworthy NGOs and international organisations in
order to analyse the conditions of human rights in the country. These organisations
seem insusceptible to pressure from the State due to their capacity to operate indepen-
dently from the government. Besides these documents, the research also takes into
account a variety of sources including academic literature and statements of government
officials.

This paper is divided along two main chapters. Chapter 1 reviews the compliance of
Suriname with decisions of the Inter-American Court. This includes a thematic discussion
of the relevant decisions of the Court and a discussion of the implementation process.
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Chapter 2 assesses previous IASHR compliance efforts in Suriname and provides sugges-
tions on how the IASHR can increase compliance through the use of conventional and
non-conventional tools.

2. Suriname and compliance with the decisions of the Inter-American Court

This chapter focusses on Suriname. It analyses the problems that are currently preventing
full implementation of the relevant judgements of the Inter-American Court of Human
Rights. This analysis will form the basis of the solutions provided for in chapter
2. Section 1 of this chapter provides an overview of the decisions of the Inter-American
Court concerning indigenous rights in Suriname. Section 2 outlines the compliance of Sur-
iname with the decisions of the Court.

2.1. The land rights of indigenous and tribal peoples in Suriname

This section considers the decisions of the Court concerning indigenous land rights in Sur-
iname. The consideration provides the political and legal context of human rights viola-
tions against indigenous communities in Suriname. This functions as a basis for
understanding the cases and the level of non-compliance of Suriname with the decisions
of the Court. First, it identifies the legal basis of indigenous and tribal land rights in the
IASHR (A). Afterwards, it gives a thematic discussion of the judgements concerning indi-
genous land rights in Suriname (B).

2.1.1. At the origins of indigenous peoples’ land rights in the Inter-American System
of Human Rights

There are no universally accepted definitions of the terms ‘indigenous’ and ‘tribal’ peoples.
A strict definition would risk being over- or under-inclusive.*® This paper uses the terms
indigenous and tribal peoples as defined by the Inter-American Court of Human Rights.
The Court describes tribal peoples as those groups who are:

not indigenous to the region, but [who] share similar characteristics with indigenous peoples,
such as having social, cultural and economic traditions different from other sections of the
national community, identifying themselves with their ancestral territories, and regulating
themselves, at least partially, by their own norms, customs, and traditions.**

Indigenous peoples are distinguished from tribal peoples by the fact that their commu-
nities have been established before the European conquest or colonisation of the relevant
territories.”> It can be assumed that tribal peoples have identical rights to indigenous
peoples, unless otherwise stated.*®

Indigenous land rights are protected on the basis of general articles of the Inter-Amer-
ican Declaration of the Rights and Duties of Man, and the Inter-American Convention on
Human Rights.”” The consecration of indigenous land rights is mostly based on the jur-
isprudence of the Court. In its jurisprudence, the Court has used the right to property
as the general umbrella under which land rights are protected.”® In this respect, the
Awas Tingni case has set an important precedent by establishing that the right to property
includes ‘the rights of members of the indigenous communities within the framework of
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communal property ...".>> The Court held that the concept of indigenous communal
property rights must be:

understood as the fundamental basis of their cultures, their spiritual life, their integrity, and
their economic survival. For indigenous communities, relations to the land are not merely a
matter of possession and production but a material and spiritual element which they must
fully enjoy, even to preserve their cultural legacy and transmit it to future generations.”

Consequently, the scope of indigenous land rights and collective indigenous property
rights are broad and linked to the cultural, social, economic, and spiritual survival of
the communities.*’

2.1.2. On the substance of the relevant decisions of the Inter-American Court of
Human Rights

The following section first provides a description of the violations of indigenous land
rights. Afterwards, the section discusses the measures of reparations ordered by the Court.

2.1.2.1. Violations of indigenous land rights in Suriname: findings of the court. The jud-
gements of the Inter-American Court that concern indigenous land rights in Suriname are
the Moiwana case, the Saramaka case, and the Kalifia and Lokono case. The land rights
issues can be divided along three main lines. The first issue concerns the displacement
of the communities from their traditional lands (a). The second revolves around the col-
lective legal personality of the communities under the domestic legal system (b). The final
issue concerns extractive industries and other commercial projects (c). These themes will
briefly be discussed in turn.

2.1.2.1.1. Forced displacement. The Moiwana Community v. Suriname case concerns the
Moiwana massacre of the War of the Interior (1986-1992). During the massacre, the Sur-
inamese military went into a Maroon settlement and killed at least thirty-nine non-com-
batant community members, including children.’” The military burned and destroyed
village property and it forced the survivors to flee to neighbouring French Guiana.> Suc-
cessive Surinamese governments failed to properly investigate the Moiwana massacre. For
this reason, the village has been abandoned since the attack as members of the community
fear similar attacks or other acts of violence upon return.**

The war also caused the forced displacement of the indigenous Kalifia and Lokono
peoples.”” Upon their return, immediately after the conflict in 1992, the communities
found that the State had granted titles of ownership over their traditional lands to non-
indigenous persons.’® As a result, the communities lost access to their traditional lands.
The Court held that the displacement threatened the survival of the Communities due
to their cultural, spiritual, and material connection to the land.*” Consequently, the
Court found violations of the collective right to property of the communities under the
Convention.*®
2.1.2.1.2. Collective legal personality. The reason why the Kalifia and Lokono communities
remain displaced is because they cannot establish formal ownership over their traditional
lands. The Saramaka community faced a similar issue. In the Saramaka case, the State
granted logging and mining concessions to foreign companies for resource extraction in
and around the territory of the Saramaka tribes.’® The companies restricted the access
of the Saramakas to the traditional territory of the communities.** The communities
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were not protected under domestic law because Surinamese legislation did not recognise
the concept of collective land rights.*' Instead, the State grants indigenous and tribal com-
munities ‘the privilege or permission to use and occupy the lands at the discretion of the
State’.*” The Government has the authority to withdraw this privilege whenever it con-
siders that general interest so demands. In practice, indigenous communities can easily
lose all access to, and control over, their lands.*’

The Court recognised this issue in the Moiwana case and established that despite a lack
of a title to the property, ‘mere possession of the land should suffice to obtain official rec-
ognition of their communal ownership’.44 Yet, in the Saramaka and the Kalifia and
Lokono cases, this protection proved ineffective because the communities did not have col-
lective legal personality under domestic law.*

In addition to violations of collective property rights, the Inter-American Court found
that the State had violated the rights of the communities to juridical personality and judi-
cial protection under articles 3 and 25 of the Convention.*® Indeed, by failing to recognise
the legal personality of the groups, the domestic legal order denied them access to effective
judicial remedies.*’
2.1.2.1.3. Resource extraction and other commercial projects. The vulnerability of indigen-
ous and tribal communities becomes especially apparent in the context of resource extrac-
tion. In the Saramaka case, the tribal communities were neither informed nor consulted
about the concessions until the companies commenced logging operations.*® The projects
caused serious water pollution and damaged biodiversity in the region.*’ Similar to devel-
opments in the Saramaka case, the State authorised the creation of three nature reserves
on the traditional lands of the Kalifia and Lokono communities.”® The State also granted
logging and mining concessions to third parties without consulting the communities.”" In
the Saramaka case, the Court consecrated the right of indigenous and tribal communities
to free, prior, and informed consent in relation to development or investment projects in
their territory.”* This means that:

the State must ensure the effective participation of the members of the [communities], in
conformity with their customs and traditions, regarding any development, investment,
exploration, or extraction plan within [their] territory.>®

This norm could ameliorate the problems of indigenous communities which are mainly
imputable to their exclusion from the decision-making process. The dictum proved to
be highly influential. The IACtHR and the African Commission on Human and
Peoples™ Rights relied upon the principle of free, prior, and informed consent in sub-
sequent judgements.>

2.1.2.2. Orders for reparations. Given these violations, the Court made several orders for
reparations and non-repetition. Types of measures include structural legislative and judi-
cial measures (a), guarantees of non-repetition (b), and compensation measures (c). These
are discussed consecutively.

2.1.2.2.1. Structural legislative and judicial measures. The main remedy against the displa-
cement of the communities is linked to communal ownership under domestic law.
According to the Court, the domestic legislation must ensure that the communities
regain and/or retain access to their traditional lands.”® In order to do so effectively, the
State has to provide collective title to the traditional lands of the communities.’® To
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this end, the State must grant the communities collective juridical personality.”” Suriname
also needs to remove or amend current legal provisions that impede collective property
rights.”®
2.1.2.2.2. Guarantees of non-repetition. The State has to investigate, prosecute, and punish
those responsible for the violations of the Moiwana massacre.”® In relation to projects that
impact indigenous territory, Suriname was also requested to ensure effective consultations
and to respect the right of the communities to free, prior, and informed consent.®® More-
over, the communities must reasonably share the financial benefits of relevant commercial
and development projects.”’ Additionally, the State has to conduct environmental and
social impact assessments in order to consider proportionality issues.®*
2.1.2.2.3. Compensation measures. Regarding pecuniary damages, Suriname has to set up
development funds for all communities involved.®® The State also has to provide thou-
sands of material and moral damages to many individual community members party to
the cases.”*

Overall, the remedies that the Court ordered are varied. Yet, the State has not complied
with most of the orders of the Court. The section below provides an overview of the com-
pliance of Suriname with the decisions of the Court.

2.2. The compliance of Suriname with the decisions of the Court

After outlining the measures that Suriname has taken to comply with the decisions of the
Court (A), this section examines the obstacles that Suriname faced in this context (B).

2.2.1. Overview of the level of compliance
The following paragraphs discuss the extent to which Suriname has implemented the
Moiwana, Saramaka, and Kalifia and Lokono judgements.

As of May 2018, the Moiwana massacre has not adequately been investigated and pro-
secutions have not commenced.®® Additionally, the Community has not received collec-
tive title to their traditional territories.”® Contrastingly, the State has fulfilled its
obligation to establish a community development fund by creating ‘Stichting Fonds Ont-
wikkeling Moiwana’.*’

In relation to the Saramaka case, the State also established a community development
fund and it fully paid the monetary damages to the Saramakas.®® However, the State did
not recognise the rights of the community to free, prior, and informed consent. In fact,
concessions continued to be granted in Saramaka territory without the involvement of
the communities.”” Additionally, the State failed to set up a legislative framework that
ensures that the communities share the financial benefits of relevant commercial and
development projects.”’ The State also repeatedly failed to review the social and environ-
mental impact of concessions.”"

The government is in the process of establishing the community fund for the Kalifia
and Lokono communities.”” As of May 2018, however, eleven years after the landmark
Saramaka case, Suriname has not taken steps to guarantee the rights of indigenous and
tribal communities in a manner consistent with the jurisprudence of the Court. Recently,
the National Assembly has passed a law which aims to protect indigenous communities
from being subjected to eviction from their traditional lands.”> However, the law fails
to provide adequate delimitation, demarcation, and collective titling.74 It also does not
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provide indigenous communities with juridical personality.”” The law only prevents the
government from giving legal titles to non-indigenous parties within a 5-kilometre
radius from the centre of indigenous territory.”® This does not adequately protect indigen-
ous territory, which often extends beyond 5 kilometres.”” More importantly, the concerns
of indigenous and tribal communities also relate to the quality of the environment outside
of their living quarters.”® As apparent, the new law does not meet the standards of the
Inter-American Court of Human Rights.

In conclusion, Suriname failed to implement important aspects of the Moiwana, Sar-
amaka, and the Kalifia and Lokono judgements. The State has consistently been providing
monetary reparations but it has systematically failed to properly amend its legislation and
policies. This behaviour is in line with findings of the literature which suggest that orders
for monetary compensation have relatively high compliance rates, whereas states tend not
to provide non-pecuniary reparations.”” The following section investigates why Suriname
failed to comply with the non-pecuniary aspects of these judgements.

2.2.2. Domestic obstacles to compliance

There are several domestic obstacles to compliance which are particular to the situation of
indigenous human rights in Suriname. In this respect, there are important state and non-
state actors. This section discusses the behaviour of the indigenous groups of Moiwana,
Saramaka, and Kalifia and Lokono. Other indigenous and tribal groups in the country
are left out of the scope of this paper unless stated otherwise. There are multiple insti-
tutions which are involved in regulating land rights within the Surinamese state. The
executive branch represents the State in front of the Court and is mostly responsible for
interaction between the State and indigenous communities.*” The relevant executive insti-
tutions are the Ministry of Regional Development and the Bureau of Land Rights. The
Ministry ultimately regulates land rights in Suriname by creating policy and proposing
laws concerning land rights.*' The Bureau has an advisory role and facilitates discussion
between the State and actors concerned with indigenous human rights such as different
indigenous groups and commercial multinationals.** In an interview conducted with
researchers from Tilburg University in 2016, the Presidential Commissioner of the
Bureau of Land Rights indicated that full compliance is hindered by the economic interest
of the State, political marginalisation of indigenous communities, issues concerning self-
determination, and disagreement amongst indigenous and tribal communities.** Indepen-
dent from this research, non-state representatives identified the lack of clear territorial
boundaries as an additional obstacle to compliance.** Other obstacles relate to the prevail-
ing culture of impunity in Suriname and the disengagement of the IASHR with Caribbean
states. This section considers the above-mentioned issues successively in order to highlight
what challenges the IASHR needs to address.

2.2.2.1. The tension between economic interests and indigenous rights. Primarily, Suri-
name is hesitant to grant the communities legally enforceable rights because of national
economic interests. The domestic legal system enables the State to set aside indigenous
rights on the basis of vague and broad criteria.®” The decree ‘Principles of Land Policy’
stipulates that the rights of indigenous and tribal communities shall be respected in so
far as the general interest allows.*® The status quo is beneficial for the government
because this system ensures that national interests like resource extraction and nature
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preservation can easily be pursued without respecting the rights of indigenous commu-
nities.*” However, in order to comply with the judgements of the Court, the State must
give the communities legally enforceable collective rights. This has two implications for
the work of the IASHR. Firstly, the system needs to stimulate legislative change in the
domestic legal system. Secondly, the economic interest of the State must become more
aligned with indigenous rights in order to increase the incentive of the State to change
its domestic legislation and policy.

2.2.2.2. The issue of political marginalisation. The Commissioner of the Bureau of Land
Rights also mentioned that the judgement has not yet been implemented because it
requires significant legislative changes to recognise collective indigenous rights.*® These
changes may require amendments to the Constitution, which takes time and demands
great democratic support.*” The issue of democratic support is important because indigen-
ous and tribal communities in Suriname are politically marginalised.”® As a matter of fact,
groups that appeal to regional human rights bodies do so because they cannot influence
domestic institutions on their own. For this reason, it is important to consider how the
TASHR can stimulate compliance with judgements of the Court despite the marginalisa-
tion of the communities.

2.2.2.3. Indigenous land rights Framed as the right to self-determination. The Commis-
sioner also discussed the claims of self-determination that indigenous communities often
make when discussing their land rights.”’ Although no mention of self-determination
appears in the three judgements concerning Suriname, claims to indigenous lands
rights are often linked to self-determination. In a joint statement of indigenous and
maroon communities — known as the Gran Krutu (Great Gathering) of 1996, Surinamese
indigenous communities proclaimed that they seek self-determination within the frame-
work of the Republic of Suriname.”” The claims of the indigenous communities included
‘the exclusive disposition, control and administration of [their territory] and natural
resources’.” This claim, which could be interpreted as a claim to a greater autonomy
within Suriname, has been interpreted by the State as a claim to independence through
secession.”* Successive Surinamese governments have been concerned that these
demands threaten the unity and national integrity of the State.””> Recently, the President
of Suriname, Desi Bouterse, stated that the recognition of indigenous land rights should
not lead to the division of the Country.”®

In order to allow for delimitation and collective property rights, the State and the indi-
genous and tribal communities need to come to a common understanding of the real sig-
nificance of self-determination in the context of indigenous peoples. As the International
Court of Justice recalled in the Kosovo advisory opinion:

During the second half of the twentieth century, the international law of self-determination
developed in such a way as to create a right to independence for the peoples of non-self-gov-
erning territories and peoples subject to alien subjugation, domination and exploitation.””

Under international law, only ‘the peoples of non-self-governing territories and peoples
subject to alien subjugation, domination and exploitation’ have a right to independence
through secession.”® Thus, despite characterising indigenous communities as peoples
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and recognising their collective rights, Article 46 of the UN Declaration on the Rights of
Indigenous Peoples clarified that:

Nothing in this Declaration may be interpreted as implying for any State, people, group or
person any right to engage in any activity or to perform any act contrary to the Charter of
the United Nations or construed as authorizing or encouraging any action which would dis-
member or impair, totally or in part, the territorial integrity or political unity of sovereign
and independent States.”

As such, the perceived threat against the unity of the State is non-existent. The association
of the communities with self-determination has diverted attention from their legitimate
claims concerning increased autonomy and it has made negotiations more difficult.

Indigenous communities already have distinct public administrative bodies, including
their own regional political leaders and district councils.'” This system needs to be
adapted in order to give effect to the rights of the communities such as involvement in
the decision-making process concerning resource extraction.'’’ To this end, the IASHR
needs to facilitate agreement between the State and the communities concerning the
scope of increased autonomy.

2.2.2.4. Communications between indigenous and tribal communities. The Commissioner
of the Bureau of Land Rights also argued that disagreement amongst indigenous and tribal
communities prevents adequate delimitation, demarcation, and titling of the lands of indi-
genous communities.'> For example, during the Gran Krutu of 2011, another collective
statement of indigenous and tribal communities called for the exclusive control and
administration of their territory, including the natural resources.'” This statement was
highly controversial among the communities.'® Days after all Captains (leaders of indi-
genous and tribal communities) signed the Gran Krutu, some of the Captains stated
that this part of the document did not reflect their opinions.'®” Instead, they argued
that they were not aware of the full contents of the statement before they signed it."% It
is difficult for States to rely on the free, prior, and informed consent of communities, if
the opinions of the communities are inconsistent and unclear.'"”” Thus, indigenous and
tribal leaders must clearly communicate amongst each other and clarify their points of
view in order to communicate unambiguously to the government. Despite this, there
are many different indigenous and tribal communities in Suriname with as many
customs and interests.'”® The government has to take the variety of interests and
customs of the different communities into account so as to respect the rights of all
groups. In the end, the IASHR needs to help the actors in overcoming communication
issues.

2.2.2.5. Animosity between indigenous and tribal communities. Independent from the
findings of the Commissioner mentioned above, indigenous communities have noted
that competing claims to indigenous and tribal territory by different communities also
prevent adequate demarcation and delimitation of the lands.'” The delimitation of
Moiwana is an especially sensitive topic because the victims of the Moiwana Massacre,
a Maroon community, are resentful towards indigenous communities for their support
of the military during the war.''® Animosity between indigenous and Maroon commu-
nities makes negotiations concerning delimitation and demarcation difficult.'"!
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Ultimately, the communities need to overcome their resentment in order to come to
agreements.

2.2.2.6. The culture of impunity in Suriname. The main remedy against the displacement
of the Moiwana Community is that of adequate investigations. However, a culture of
impunity prevents investigations of and prosecutions for the massacre. The culture is illus-
trated by the fact that the democratically elected President of the Republic, Desi (Desiré)
Bouterse, is the former dictator of Suriname who was also head of the army during the
Moiwana massacre.''> His party has passed an amnesty law and all attempts to prosecute
individuals for human rights violations committed under the military regime have been
prevented by the President and his entourage.''> Moreover, the chief investigator of the
Moiwana massacre was murdered under suspicious circumstances, presumably by
members of the military."'* Notably, trials have started against the President and other
prominent military figures for the extra-judicial executions of their political opponents.''>
Still, there is a culture of impunity which renders prosecutions of perpetrators of human
rights violations during the war extremely difficult.''® The TASHR needs to break through
the culture of impunity in order to achieve full implementation of the judgement.

2.2.2.7. Caribbean disengagement with the IASHR. The final obstacle to compliance is the
general disengagement of the IASHR with Caribbean states. The system generally devotes
more attention to Latin American states than Caribbean ones. For example, it deals with
proportionately less cases concerning Caribbean states and many important documents
like decisions of the Court are published only in Spanish even though most of the
official languages of Caribbean countries are English, French, or Dutch."'” The lack of con-
sideration for Caribbean states disengages domestic actors like state officials, academia,
and civil society organisations.''® As a result, these actors are less likely to take into
account decisions of the Court because they are not familiar with the Inter-American
System or do not consider it to be important.''® In this way, the lack of engagement
decreases the influence of the Court. The decreased influence is illustrated by the recent
creation of the Caribbean Court of Justice (2002) which functions as an alternative
human rights body for Barbados, Belize, and Guyana but not for Suriname.'** The cre-
ation of the CC]J signals that Caribbean states desire a human rights system that is
more inclusive of Caribbean states and cognisant of the Caribbean context.'”’ In order
to successfully encourage state compliance with judgements of the Court in Suriname,
the TASHR needs to engage the actors responsible for the implementation of the
judgements.

From this overview, it appears that the government has economic and political incen-
tives not to respect indigenous land rights. As such, the JASHR has to provide the State
with a significant interest to comply. Additionally, there are challenges which hinder
full compliance regardless of the interests of the State. These relate to communication
and boundary issues. The compliance efforts of the IASHR also have to assist the State
in overcoming these practical obstacles to full implementation of the judgements.
Chapter 2 provides an assessment of how compliance efforts of the TASHR have
managed to assist the State in overcoming these obstacles up until now. More importantly,
it provides conventional and unconventional proposals to increase compliance.
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3. The compliance efforts of the IASHR: problems and solutions

In case of non-compliance of a State with the decisions of the Court, the IASHR triggers a
battery of measures to induce the reluctant state to comply. Section 1 of this chapter ana-
lyses the legal framework of the IASHR and the extent to which the compliance measures
have been successful. Section II is forward looking and discusses mechanisms through
which the IASHR could increase compliance.

3.1. What has been done: an assessment of IASHR compliance efforts

The upcoming paragraphs assess the framework of compliance of the IASHR. It first out-
lines the functioning of the institutions of the Inter-American System (A). Afterwards, the
section considers to what extent the system has stimulated compliance with the decisions
of the Court in Suriname (B).

3.1.1. Compliance monitoring in the Inter-American System

The Inter-American System of Human Rights operates within the framework of the
Organisation of American States (OAS)."** The most important human rights instruments
of the Organisation are the Charter of the Organization of American States (1948); the
American Declaration of the Rights and Duties of Man (1948); and the American Conven-
tion on Human Rights (1969). Suriname has ratified the Charter and the Convention.'? It
is also bound by the Declaration.'**

The respect for these instruments is monitored by the Commission, the Court, the Per-
manent Council of the OAS, and the General Assembly of the OAS. The main function of
the Commission is to promote the observance and protection of human rights in the
Americas,"* especially by deciding on individual or state petitions.'** Subject to certain
conditions, this petition procedure is open to ‘any person or group of persons or nongo-
vernmental entity’ that alleges violations of the Declaration, the Convention, or other
Inter-American human rights treaties.'”” The Commission can attempt to facilitate a
friendly settlement or it can transmit an unpublished report on the merits to the
State.'*® If the State does not comply with the recommendations of the Commission
within three months, the Commission will publish the case or refer the case to the
Court."”” This decision depends on whether the Court has jurisdiction and on what pro-
cedure the Commission deems the most appropriate.'*’

The Inter-American Court has contentious jurisdiction only over states that have expli-
citly accepted its jurisdiction under the Convention."*' The Court is competent to monitor
compliance with its judgements on the basis of its inherent jurisdictional function.'** To
this end, the Court has created ad hoc judicial mechanisms for monitoring compliance
with its judgements."*> Additionally, the Court comments on cases of non-compliance
in its annual reports, which it presents to the Committee on Juridical and Political
Affairs (CJPA)."** States and the Committee send their comments, observations, and rec-
ommendations concerning the annual report to the Permanent Council of the OAS."*?
Afterwards, the Permanent Council, composed of ambassadors of Member States,'>¢
sends comments on the reports to the General Assembly."”” Ultimately, the IASHR
relies on the system of collective guarantee in which the collective of Member States,
acting as the General Assembly or the Permanent Council, stimulates individual states
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to comply with judgements of the Court.'*® However, for reasons discussed in section B
below, the GA and the Permanent Council have only sporadically pressured states into
compliance with judgements of the Court.'*

Overall, the system has diplomatic and judicial compliance mechanisms. The section
below assesses the way these mechanisms have been used to stimulate compliance with
the relevant judgements in Suriname.

3.1.2. An assessment of compliance measures previously used

States hardly ever fully comply with judgements of the Inter-American Court.'*’ This fact
indicates that the system is only partially effective and that there is significant room for
improvement. This section assesses the effectiveness of compliance mechanisms used by
the IASHR concerning the relevant judgements of the Court. The measures reviewed
concern those adopted by the Commission (i), the Court (ii), and the General Assembly
and Permanent Council (iii).

3.1.2.1. Compliance measures taken by the Inter-American Commission. The Commis-
sion stimulates compliance with judgements of the Court through thematic and
country hearings and reports, working visits, consultations, and more."*' In order to
stimulate compliance with the judgements concerning indigenous land rights in Suriname,
the Commission has issued thematic reports and it has conducted country visits. These are
evaluated in turn.

The Commission has published thematic reports that are relevant to the cases concern-
ing indigenous land rights in Suriname.'** These reports clarify the obligations of states
concerning particular human rights issues. It is unclear to what extent these reports
influence the practices of the State and other actors. Research suggests that JASHR
reports are more influential when they refer directly to domestic issues."*> As such, the-
matic reports are likely to be less influential than other reports because they deal with
general topics."** In relation to Suriname, there are not many instances in which the the-
matic reports were mentioned in government publications, news outlets, or NGO
reports.'** In contrast, the judgements of the Court and country reports seem to be men-
tioned more frequently'*° because these refer to the Surinamese State in particular whereas
thematic reports do not.'*” The lack of attention to thematic reports suggests that they
may have had relatively less influence in relation to policies concerning indigenous
rights in Suriname.

The most recent working visit of the Commission to Suriname was held in 2013.®
During the visit, the Commission monitored compliance with the judgements of the
Court by discussing the implementation process with government officials of Suriname.'*’
The Commission also offered workshops to government officials and academics in order
to inform them about the judgments and the Inter-American System of Human Rights.">
The visit was an opportunity for the Commission to increase the familiarity of domestic
actors with the system and to highlight the significance of the IASHR. As discussed in
chapter 1, increased familiarity with the system is necessary to prevent Caribbean disen-
gagement. However, five years after the working visit, the efforts of the Commission have
not stimulated the full implementation of the judgements.
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3.1.2.2. Compliance measures taken by the Inter-American Court. The Inter-American
Court can influence compliance with its judgements through the clarity of its judgements
and its monitoring efforts. The following paragraphs assess these features successively.

The clarity of judgements can influence whether or not a state complies. In order to
respect the principle of subsidiarity, judicial decisions are often formulated in a vague
and broad manner so as to give the State discretion in implementing the decision of the
Court."””" This flexibility relies on the rationale that state institutions have more infor-
mation than courts and are better placed to make optimal policy decisions.'>> However,
vagueness and wide discretionary margins make it is easier for states to claim that they
have met their obligations, even though they have not truly complied with the decision
of the Court."”> A misrepresentation on compliance could be made on purpose or may
result from a genuine misinterpretation of the judgement."”*

In order to prevent clarity issues, the Court allows requests for interpretation. In the
Moiwana case, Suriname used the request for interpretation mostly to appeal aspects of
the judgement."” This indicates the extent to which the State disagreed with the judge-
ment, which might explain the large degree of non-compliance. The State did seek clarifi-
cation of the judgement of the Saramaka case."”® In this case, the Court sometimes
repeated the exact wording of the final decision.'”” It is unlikely that a repetition of the
judgements clarifies any ambiguity. However, Suriname also ignored clarified aspects of
the judgements."® This suggests that clarity is not the main factor influencing compliance
in these cases.

As mentioned, the Court issues monitoring reports in order to stimulate compliance
with its judgements."” Hawkins and Jacoby suggest that states implement more parts
of the judgements each time the Court monitors compliance.'® The effectiveness of the
judicial monitoring system comes from the ability of the Court to suggest alternative sol-
utions and provide a neutral space for parties to discuss the implementation process.'®!
During the monitoring process, the State has to report on the implementation process,
after which the Commission and victims provide their observations on the process.'®*
After private or public hearings, the Court finally issues a monitoring report in which it
rules on the state of compliance and it provides the State with orders on how to implement
the decisions of the Court in cases of non-compliance.'®?

In 2010 and in 2013, the Court issued monitoring reports pertaining to the Moiwana
and the Saramaka cases respectively.'®* As of May 2018, there is no monitoring report
concerning the Kalifia and Lokono case. The Court has used the monitoring reports to
clarify the obligations of the State when the State wrongfully considered that it had
fulfilled its obligations."®> The Court also reacted to new human rights issues. For
example, the Court applied the jurisprudence of the Saramaka case concerning free,
prior, and informed consent to the context of the older Moiwana judgement in order
to clarify the rights of the Community.'®® In this way, the Court specified its jurisprudence
in relation to new challenges which can be vital for the correct implementation of the
decisions of the Court. Of course, the Court also re-affirmed the duty to comply with
the judgement.'®’”

The monitoring reports have not ensured the full compliance of Suriname.'®® The lack
of effectiveness can be attributed to the fact that the monitoring reports have not been pub-
lished frequently. The last monitoring report regarding any of the three relevant cases con-
cerning Suriname was published in 2013."® Unlike the European regional human rights
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model, the Inter-American system did not establish an independent body which monitors
compliance of the States with judgements of the Court.'”® The Court has to do this itself.
This judicial monitoring mechanism consumes a significant amount of time of the judges
and resources of the Court.!”! As a result, the cases are not monitored continuously and
the benefits of the monitoring process are not enjoyed regularly. Notably, the decision of
the Court in the Kalifia and Lokono case is similar to older judgements like the Saramaka
case, which indirectly obliges the State to comply with older cases. However, these newer
cases have, so far, also not stimulated full compliance with older cases.

Another reason why the monitoring process of the Court has not stimulated full
implementation of the judgements is because the reports are not actual enforcement
mechanisms.'”? They do not increase the cost of non-compliance in the way that, for
example, economic sanctions do. Contrastingly, the political organs of the OAS can use
actual political and economic enforcement mechanisms.

3.1.2.3. Collective enforcement mechanisms: the OAS GA and the PC OAS. The GA has,
exceptionally, used collective enforcement in the case of Gangaram Panday v. Suriname,
which dealt with illegal detention and torture but not with indigenous peoples’ rights.'”
After the GA called upon Suriname to comply with the judgement of the Court, Suriname
fully complied within three years.'”* Currently, Suriname has significant economic and
political incentives not to comply with the judgements of the Court concerning indigenous
land rights. The efforts of the Permanent Council and the General Assembly of the OAS
can stimulate compliance by ensuring that the costs of non-compliance outweigh the
benefits of non-compliance. Through its reports, the Council can exert soft pressure on
states to comply with the judgements of the Court. The GA can use collective enforcement
mechanisms like suspending membership rights or adopting economic sanctions.'””
However, the GA and the Permanent Council rarely use collective enforcement mechan-
isms because of various reasons.

Firstly, Member States do not want to criticise or punish each other due to the highly
political character of such an act, as well as the risk of retaliation in the form of returned
criticism and punishments.'”® Consequently, the Permanent Council and the GA usually
only take note of the annual reports of the Court, and do not call on individual states to
comply with the judgements."””

Secondly, the GA often fails to decide upon which sanctions to apply because the
measures may worsen matters.'”® The economic sanctions of the OAS against Haiti, for
example, have contributed to humanitarian crises in the State during the 1990s.'”
Recently, the GA has failed to agree on whether and how to use collective enforcement
measures against Venezuela in order to protect its democratic order.'®® The stalemate
illustrates how indecision can render the collective enforcement mechanisms ineffective.

Thirdly, collective enforcement is often considered to infringe on the sovereignty of the
Member States.'®' For this reason, some Member States have prevented collective enfor-
cement measures against Venezuela.'®

Finally, the collective enforcement of judgements concerning indigenous rights is unli-
kely because of the principle of non-intervention. This principle holds that Member States
shall not intervene in the internal or external affairs of any other Member State.'® The
concept of non-intervention goes beyond armed force and also includes indirect interven-
tion by political, economic, and cultural means.'®* Moreover, the Charter does not
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authorise collective enforcement of human rights unless the violations threaten the peace
of the hemisphere.'®> The lack of consideration to enforce indigenous land rights illus-
trates that such violations are not considered to threaten the peace. The principle has stea-
dily been declining in importance, but it still prevents most collective enforcement
measures in relation to human rights.'®® For all of the reasons above, it is unlikely that
the political organs of the IASHR will use collective enforcement mechanisms in the
cases concerning indigenous land rights in Suriname.

In conclusion, the compliance efforts of the IASHR have proven to be ineffective in sti-
mulating full compliance with the judgements of the Court concerning indigenous rights
in Suriname. Some compliance mechanisms, like the monitoring process of the Court, can
be used more effectively. Other mechanisms, like collective enforcement mechanisms, are
unlikely to be used at all. In response, the following section suggests improvements and
alternatives to these currently ineffective compliance mechanisms.

3.2. The way forward: achieving full compliance with judgments of the Court

This section examines how the Inter-American System of Human Rights can stimulate full
compliance with judgments of the Inter-American Court concerning indigenous land
rights in Suriname. On the one hand, the section suggests how the IASHR can use con-
ventional compliance mechanisms like country visits, monitoring reports, and more
(A). On the other hand, the section proposes the use of unconventional compliance
tools to stimulate full implementation of the judgements (B). These tools involve
cooperation with international organisations and actors beyond the executive branch of
the State.

3.2.1. Conventional compliance mechanisms

Section 1 has highlighted the ineffectiveness of the compliance efforts of the IASHR. This
sub-section clarifies how the compliance mechanisms can be used more effectively in
order to overcome domestic obstacles to compliance. Solutions to the culture of impunity,
political marginalisation and Caribbean disengagement, claims to self-determination, and
communication issues between the parties will be discussed consecutively.

3.2.1.1. Addressing the culture of impunity. The culture of impunity prevents prosecutions
for the Moiwana massacre.'® In the past, the IASHR has overturned amnesty laws and
stimulated the prosecution of perpetrators of human rights violations through country
visits, country reports, and judgements of the Court.'"®® In Suriname, a country visit
focused on the culture of impunity would allow for the Commission to use diplomatic
and constructive tools in order to stimulate accountability. Country reports and
country visits can generate international pressure that is unlikely to combat impunity
on its own.'® However, this international pressure may support civil society demand
and judicial leadership necessary to overcome barriers to justice.'”

In order to increase accountability, several domestic actors have called for a truth and
reconciliation process in Suriname."®' The process can enable victims of human rights vio-
lations to re-gain confidence in the State apparatus after state-sponsored crimes.'**> Recon-
ciliation could ease the fears of the Moiwana community so that they would be willing to
return to their traditional lands. The process could also decrease animosity between
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indigenous and tribal communities caused by the War of the Interior. Friendly relations
would facilitate the conclusion of agreements concerning competing indigenous and
tribal claims to the territories.'”> The Inter-American Commission and other organs of
the OAS have provided technical support to multiple truth and reconciliation committees
in the Americas.'”* The system can use this expertise to assist Suriname in relation to
issues like the mandate of the committee.'”

3.2.1.2. Addressing marginalisation. Another obstacle to compliance is the political mar-
ginalisation of indigenous and tribal communities in Suriname. Literature stressed that
NGOs can garner support for their cause through (international) pressure, diplomacy,
and the mobilisation of information.'*® These organisations can increase the domestic pol-
itical relevance and the legitimacy of indigenous human rights norms."”” Additionally,
engagement between the TASHR and NGOs and civil society encourages domestic
actors to refer to reports of the Commission and judgements of the Court in public and
academic discourse. This can increase the domestic relevance of the IASHR norms con-
cerning indigenous rights'*® which, ultimately, ameliorates the political marginalisation
of the communities.

However, as mentioned in chapter 1, the IASHR has relatively weak links to civil society
in the Caribbean."” The system can engage with civil society in Suriname by publishing
important documents like decisions of the Court, and recommendations and reports of the
Commission in the languages that are prominent in Suriname like English and Dutch.
Whereas the institutions and institutes like the Inter-American Institute of Human
Rights®” mostly focus on human rights issues in Latin America, they can also enhance
cooperation with Caribbean scholars and policy makers in order to devote attention to
the particular human rights challenges in the Caribbean.

3.2.1.3. Addressing the characterisation of land rights as claims to self-determination.
Another obstacle to the full implementation of the judgements of the Court relates to
the characterisation of indigenous land rights as claims to self-determination, which has
prevented successful negotiations.”*" The parties need to come to an agreement concern-
ing the scope of increased autonomy. In the past, indigenous and tribal communities in
Suriname have concluded treaties with states in order to codify the rights and obligations
of all parties.’** Similarly, the current government and indigenous communities could
conclude agreements in order to clarify the scope of increased autonomy of the commu-
nities. In accordance with the judgements of the Inter-American Court, these agreements
should provide the communities with legally enforceable rights in the domestic legal
system. The agreements would be similar to comprehensive land claim agreements
(CLSs) that are concluded between indigenous communities and the State of Canada.”*?
The CLSs concern issues including land use planning and control over natural
resources.””* The issue remains that in order to achieve any agreements, the parties
need to communicate clearly.

3.2.1.4. Streamlining the communication between the parties. Miscommunication
between indigenous groups and the State, as was the case with the Gran Krutu of 2011,
caused significant delays or even complete halts of negotiations.**” In the past, monitoring
reports of the Court have facilitated dialogue and agreement between government officials
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and victims.”°® The monitoring process of the Court allowed the parties to express their
views in a neutral environment that is usually unavailable in domestic situations.””’
The lack of neutrality is illustrated by attempts of the government to pressure the Sara-
maka communities into disadvantageous settlements by threatening to cut the salaries
of leaders of the communities.*® The Court has dealt with dispute settlement between
indigenous groups themselves and between the State and indigenous groups in the
Awas Tingni case concerning indigenous land rights.**” The Inter-American Rapporteur
for Indigenous Peoples has also monitored indigenous rights in the Americas over mul-
tiple decades.”'® This illustrates that different actors within the IASHR could provide
assistance to Suriname by facilitating dialogue, sharing best practices, and by making
recommendations.

In conclusion, the TASHR can assist the State in overcoming several obstacles to com-
pliance. However, the analysis above does not provide a solution for the economic and pol-
itical incentives that stimulate non-compliance with judgements concerning indigenous
rights. These incentives render the State reluctant to work with the IASHR and overcome
obstacles to compliance. In order to tackle these issues, the following section considers
compliance mechanisms outside of the conventional framework of the IASHR.

3.2.2. Thinking outside the box: unconventional compliance mechanisms

The transnational legal process is the process by which public and private actors interact in
a variety of ways to, amongst other things, internalise international law.*'" Transnational
legal theory suggests that public and private actors can stimulate state compliance with
judgements of the Inter-American Court.”'? Yet, the Inter-American System of Human
Rights normally does not interact with these public and private actors. This section con-
siders how the system can best interact with unconventional actors in order to ensure full
implementation of the relevant judgements of the Court. The first proposal is that inter-
national organisations like the World Bank should be stimulated to internalise JASHR
norms and used as indirect enforcement mechanisms (i). The second proposal is that
the Court should tackle the relatively high rates of non-compliance with non-pecuniary
orders for reparations by working with organs of the State beyond the executive (ii).

3.2.2.1. Indirect enforcement through international organisations. In accordance with
transnational legal theory, international organisations can influence state compliance
with norms of the IASHR.*"” In 2003, for instance, the World Bank stimulated the enact-
ment of the Land Demarcation law in Nicaragua by making development aid conditional
upon the establishment of a communal property regime for indigenous communities.***
In Guyana, the financial incentives of the UN REDD+ programme stimulated the adop-
tion of the ‘Amerindian Act.>"> This act recognises the collective rights of indigenous
communities.”'® International organisations can also stimulate compliance with decisions
of the Inter-American Court concerning indigenous land rights in Suriname. The UN
REDD+ programme, for instance, provides the Surinamese State with 15.3 million USD
in order to limit deforestation.”'” The programme has internalised a number of IASHR
norms. For example, it obliges consultations with indigenous and tribal communities.*'®

In this way, the REDD+ programme addresses two compliance issues. Firstly, the pro-
gramme aligns national economic interests with the interest of indigenous communities.
Indigenous rights become part of the national economic interest when international
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organisations make their funding conditional on respecting those rights. Secondly, REDD
+ increases the political capital of indigenous communities because the programme
demands the inclusion of the communities into the decision-making processes. As of
2017, Suriname has been including various indigenous community leaders in the
decision-making process of REDD+ projects.”'® This illustrates the increased political
capital of the communities.

The IASHR can stimulate the internalisation of indigenous land rights in various ways.
Firstly, the OAS can cooperate with international organisations like the World Bank, the
EU, the UN, and the Inter-American Development Bank in order to stimulate the
implementation of indigenous rights. The OAS already cooperates with a number of
these organisations in order to stimulate compliance with conventions that do not
concern human rights.”*’

The conventional collective enforcement mechanism of the OAS GA remain unused
because of sovereignty issues and the principle of non-intervention.”*' The benefit of
the proposed indirect enforcement mechanism is that it does not require controversial
measures like economic sanctions. At the same time, the mechanism enables Member
States, through the OAS GA, to fulfil their obligation to collectively guarantee compliance
with judgements of the Court.

Member States may not facilitate cooperation between the OAS and other international
organisations because states themselves could miss out on funding for failing to comply
with judgements of the Court.”** Circumventing the OAS, the Inter-American Commis-
sion can inform international organisations on state compliance with judgements of the
Court.*** Additionally, the Commission could outline how investments of organisations
like the World Bank are influencing indigenous land rights and suggest how the organis-
ations can internalise IASHR norms.

The organisations have an incentive to internalise indigenous rights norms because the
respect for these indigenous rights can contribute to their own goals.”** For example, the
World Bank stimulated the communal property regime for indigenous communities in
Nicaragua in order to increase legal certainty and protect investments.”>” However, inter-
national organisations have not internalised the full range of indigenous land rights and
they have often ignored TASHR norms.**® Similar to country reports, the Commission
could publish reports on international organisations in order to provide soft pressure
for these organisations to internalise indigenous land rights. On several occasions, organ-
isations like the World Bank have faced external pressure to respect human rights. The UN
Secretary General, for instance, has pressured the World Bank to honour human rights.**”
Consequently, these organisations may want to implement the recommendations of the
Commission in order to prevent their association with human rights violations.

It is unclear to what extent, if at all, the Commission can influence these organisations.
This paper does not allow for extensive research on specific ways in which international
organisations can be prompted to internalise JASHR norms but it is an issue that
demands further academic attention.

In conclusion, the internalisation of IASHR norms by international organisations forms
an indirect enforcement mechanism. However, the OAS is hesitant to use both direct and
indirect enforcement mechanisms.*® In practice, the IASHR tends to rely on the monitor-
ing process of the Court in order to encourage voluntary compliance. Consequently, the
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section below suggests how the system can improve the monitoring process of the Court
by interacting with actors beyond the executive.

3.2.2.2. Stimulating compliance by interacting with actors beyond the executive. The
monitoring system of the IASHR has failed to stimulate full compliance with judgements
of the Court concerning indigenous land rights in Suriname. Courtney Hillebrecht suggest
that compliance depends on the ability of the executive branches of the state to build ‘pro-
compliance coalitions’” with the legislative and judicial branches.”*® In this framework,
compliance depends on the ability and willingness of the executive branches to stimulate
other branches to comply with judgements of the Court. This dependence can become
problematic in relation to states like Suriname with executive branches that have an inter-
est in non-compliance.”*” In fact, this framework does not utilise the ability of the system
to interact with different branches of the state instead of relying on the executive branch.
Contrastingly, Alexandra Huneeus suggests that the monitoring system of the Inter-
American Court should interact directly with actors beyond the executive in order to
increase compliance with its judgements.>>' This final section proposes that the IASHR
should interact with the domestic legislature and judiciary in order to stimulate them to
internalise IASHR norms concerning indigenous land rights.

During the monitoring process of the Inter-American Court, the State is usually rep-
resented only by the Ministry of Foreign Affairs.”** This is problematic when the executive
cannot influence other state organs. In the Molina Theissen v. Guatemala case, for
example, the legislative and judicial branches defied requests from the executive branch
to implement the decision of the Inter-American Court.>*® In response, the Court
worked with representatives of the Guatemalan legislature and the office of prosecution
in order to create a compliance plan.*** The efforts of the Court seemed to have been suc-
cessful because the case has been investigated and the perpetrators are facing trial.>*

Increased dialogue between the Court and the implementing institutions can be necess-
ary in order to discover the exact challenges to implementation. The Court can facilitate
dialogue, clarify the obligations of the State under international human rights law, and
share best practices specifically catered to these particular institutions.”*® In Suriname,
the Court can also cooperate with representatives of the legislature and the judiciary in
order to address the specific challenges concerning indigenous land rights.

As mentioned in chapter 1, the compliance process consumes a significant amount of
time of the judges and resources of the Court. Consequently, it may not be feasible for the
Court to set up such an intensive monitoring process. Instead, the recently created Unit for
Monitoring Compliance with Judgments of the Inter-American Court could conduct the
monitoring process.237

Direct engagement can be especially beneficial in relation to the national judiciary. Cur-
rently, the Commission refers cases to the Court and there is little judicial dialogue
between the regional and national judicial systems.® This hierarchical order is, at
times, resented by the national courts and increases calls for non-compliance by these
courts and national academia.”*® The TASHR can draw from the European System of
Human Rights (EHRS) in order to stimulate horizontal dynamics. National courts of
the European System can ask for advisory opinions concerning the interpretation of Euro-
pean human rights norms.*** This judicial dialogue stimulates horizontal dynamics
between the regional and the national courts.**' The enhanced cooperation between the
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systems increases the legitimacy of the European Court, which increases compliance.** In
the Inter-American System, such increased judicial dialogue may help to limit national
resentment by stressing the subsidiary role of the IASHR instead of its superior role.

Judicial dialogue is also useful when national courts are hesitant to comply with the
decisions of the Court because of conflicting domestic norms.”*® For instance, Suriname
has a monist system, inherited from Dutch colonisation, which allows judges to set
aside national laws in favour of IASHR norms.*** However, judges have not been doing
so in relation to indigenous land rights because to them, the longstanding interpretation
of the decree ‘Principles of Land Policy’, outweighs other interpretations due to legal
certainty.”** The decree stipulates that indigenous rights shall be respected in so far as
the general interest allows.”*® The judiciary could provide the communities with
effective judicial protection by interpreting the decree in a manner consistent with
regional jurisprudence. They would have to narrow the scope of the concept of the
general interest and broaden the scope of indigenous land rights to include collective
rights recognised by the Inter-American Court. This would be similar to the EU
concept of medium and strong indirect effect which is used to reconcile international
norms and domestic laws.>*’ In order to entrench the regional system into the domestic
system, the Inter-American Court could cite national jurisprudence and make suggestions
on how to interpret IASHR norms and domestic norms consistently.>** The dialogue
could promote horizontal relations between the national and regional organs which
would make the national courts more susceptible to implementing the decisions of the
Inter-American Court.”*

Even if judicial and legislative branches are willing to comply with the judgements of
the Court, the executive branch can prevent compliance. During the 1990s for example,
police investigations into the events at Moiwana were prevented by the military.”>
During this same period, the army committed a successful military coup with
minimum effort.**! In recent years, however, the judiciary has become increasingly inde-
pendent from the executive branch. For instance, President Bouterse is currently being
prosecuted for the extra-judicial executions of his political opponents.**> Several years
ago, prosecutions against him were impossible because of his political power.>>> In con-
temporary Suriname, the executive branch, namely the president, has significant incen-
tives not to comply with, for example, the obligation to investigate the Moiwana
massacre. The JASHR can benefit from the increased independence of the judiciary
from the executive branch by interacting with judicial actors directly.

In sum, the Court can overcome the implementation gap by directly engaging with the
State actors responsible for implementation. Furthermore, cooperation with international
organisations can function as an indirect enforcement mechanism that aligns national
economic interests with the interest of indigenous communities. It can also increase the
political capital of indigenous communities which combats their current marginalisation.
These mechanisms provide an untapped potential to increase compliance with judgements
concerning indigenous land rights in Suriname.

4. Conclusion

The Inter-American System of Human Rights has been attempting to protect indigenous
land rights in Suriname since the Moiwana judgement of 2006. However, the relevant
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judgements of the Inter-American Court have not been fully implemented. The assess-
ment of previous IASHR compliance efforts has indicated that the system can influence
compliance but that it has not optimally used available compliance tools. The effectiveness
of the conventional compliance mechanisms can be improved in various ways in order to
stimulate full compliance with judgements of the Court concerning indigenous land rights
in Suriname. The changes require small efforts like the translation of important docu-
ments into Dutch or English and increased engagement with civil society. There are
also more demanding efforts like providing assistance to domestic stakeholders by facili-
tating dialogue and by making recommendations. Besides the traditional compliance tools,
the Inter-American System is also not optimally using all tools available in the inter-
national and domestic realms in order to stimulate compliance. The system can work
with the legislative and judicial branches of the State in order to stimulate compliance
with relevant judgements. In addition, international organisations can provide indirect
enforcement mechanisms in order to stimulate compliance. These findings imply that
compliance efforts should not be limited to the traditional framework of the IASHR.
They should also include interaction with unconventional actors like international
organisations.

In relation to the case study on Suriname, the measures above could improve the quan-
tity and the quality of the level of compliance with the decisions of the Inter-American
Court of Human Rights concerning indigenous land rights. At the quantitative level,
the efforts could stimulate compliance with non-pecuniary decisions of the Court like
the obligation to investigate human rights violations. At the qualitative level, the efforts
could stimulate the improvement of current legislation and policy to adequately protect
indigenous and tribal land rights in Suriname. Overall, these suggestions are aimed at
achieving full compliance with the relevant judgements. Full implementation of the judge-
ments ensures that the communities enjoy all of their human rights protections, including
their right to an effective remedy.

This paper has not been able to discuss a number of important issues that merit further
research. As mentioned, it is important to investigate more ways in which influential inter-
national organisations can be prompted to internalise IASHR norms. In addition, the
scope of the research question is limited to judgements of the Inter-American Court.
Yet, future studies may want to link non-traditional compliance efforts to recommen-
dations of the Inter-American Commission. It is also important to consider whether
non-traditional compliance mechanisms, like indirect enforcement from international
organisations, can be used in relation to other human rights issues or countries other
than Suriname.

There is little international academic research focused on Suriname in relation to
human rights. Future studies may want to study the particular context of Suriname and
other Caribbean states. Important questions are: what is the cause of the disengagement
of the ITASHR with Caribbean states and how can the IASHR overcome this cause in prac-
tice? Studying countries like Suriname that have been given little attention enables scholars
to fill gaps in the current literature and identify problems and solutions which are often
overlooked. On the subjects of solutions, this paper has provided suggestions on how to
increase compliance. Future research can have a more in-depth look at the practical feasi-
bility and effectiveness of these suggestions.
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